No. 94-1155

NOTI CE

This opinion is subject to further editing
and modification. The final version will
appear in the bound volume of the official

reports.
No. 94-1155
STATE OF W SCONSI N : | N SUPREME COURT
Lake Bl uff Housing Partners,
a Wsconsin |imted partnership, FI LED
Pl aintiff-Respondent, NOV 20, 1995

V. :
Marilyn L. G aves

Qerk of Suprene Court
City of South M| waukee Madi son, W
and M chael Vesperman, in his
capacity as City Building
| nspector,

Def endant s- Appel | ant s-Petitioners.

REVI EW of a decision of the court of appeals. Reversed.

RCLAND B. DAY, C. J. This is a review of a published decision
of the court of appeals affirmng a judgnment of the Crcuit Court
for MIwaukee County, John E. McCorm ck, Judge, granting a wit of
mandanmus ordering the Gty of South MI|waukee (the Cty) to issue a
building permt to Lake Bluff Housing Partners (Lake Bluff). This
case presents the following issue: may a court, through the
exercise of discretion, resort to "equitable principles" to supply
a "right" to the issuance of a building permt where the building
plans submtted did not conmply with the applicable zoning and

bui | ding code requirenents, and thereby find a positive and plain
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duty on the part of the nunicipality to issue a building permt for
a construction that would be in violation of the ordinance. e
conclude that the circuit court in this case erred in granting a
wit of mandanmus in the absence of a clear legal right on the part
of Lake Bluff and a positive and plain duty on the part of the
Cty, and therefore reverse the decision of the court of appeals.

The facts in this case are largely undisputed. Lake Bluff, a
Wsconsin limted partnership, is a developer of rental properties.

In Decenber 1992, Lake Bluff purchased a parcel of land for

$294, 000 along the shoreline of Lake Mchigan in South M I waukee,
intending to construct a nulti-famly developnment that would
qualify for low incone housing tax credits admnistered by the
W sconsin Housi ng and Econom c Devel opment Authority (WHEDA). The
zoning on the parcel was "G2," a classification allowng the
construction of mlti-famly residential wunits. Al t hough the
parcel had been zoned G2 since 1965, there were no multi-famly
units on the land in 1992. Lake Bluff verified through the land' s
previous owners that the land was zoned C 2, and that such zoning
would allow for a multi-famly devel opnent, before purchasing the
| and.

Lake Bluff had applied for a tax credit through WHEDA in
Cct ober, 1992. WHEDA awarded Lake Bluff a $266,903 site-specific
tax credit in Decenber, 1992. Later that sanme nonth, Lake Bl uff
paid WHEDA a non-refundabl e fee of $16,314 to reserve the credit.

Lake Bluff then had the property surveyed at a cost of $1,150, and
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contracted with an architect to prepare project plans at a cost of
$29, 513. In order to preserve the WHEDA tax credit, Lake Bluff's
project had to be built and certificates of occupancy had to issue
by Decenber 31, 1994. The trial court found that Lake Bl uff would
have had to begin construction "imredi ately" after the issuance of
the trial court's My 1994 order granting nmandanmus in order to
conplete the project in tine.

In February 1993, representatives of Lake Bluff nmet with the
mayor, city admnistrator, building inspector, city engineer, and
district alderperson of South MIwaukee to reviewinitial plans for
its project. At this neeting, Lake Bluff proposed building seven
apartnent buildings on the |land, each with space for eight famly
units.® The Gty confirmed that the property was in a G2 zone
that permtted a multi-famly project. However, the Gty advised
Lake Bluff that all construction along the lake bluff required a
bl uff assessnent establishing that the project would not cause
bl uff erosion. The Gty also advised Lake Bluff that South
M | waukee's parking requirenments had changed and that Lake Bl uff
woul d have to nodify its plans to neet the new requirenents. Lake
Bl uff subsequently nodified its parking plans and comm ssioned a

bl uff erosion study costing $4, 950.

! Lake Bluff wultimately proposed three separate plans for
devel opnent of its property. As noted bel ow, by August 1993, Lake
Bluff had changed its proposed construction to a plan for two
buildings, totalling 56 units, and in Septenber 1993, Lake Bl uff
proposed constructing a single three-story building with 68 units.
The August plans were later resubmtted in March of 1994, along
with Lake Bluff's complaint for a wit of mandanus.

3
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In a letter to a Cty of South MIwaukee al derperson dated
April 28, 1993, WIlliam J. Fox, Ill, a neighboring |andowner,
requested that Lake Bluff's land be rezoned fromGCG2 to RA  This
zoning change would allow for single-famly housing, but not for
Lake Bluff's proposed nmulti-famly wunits. Oh May 6, the Gty
referred Fox's request to its Plan Comm ssion; on May 24, the Plan
Comm ssion referred the matter to the South MIwaukee Cty Attorney
for review and comrent. The Pl an Conmm ssion al so recomended t hat
no building permts issue while the rezoning request was under
consideration. The trial court found that Lake Bluff did not |earn
that the Gty was considering a noratorium on the issuance of any
building permts for the property or a rezoning until June 22,
1993, and that Lake Bluff did not have an opportunity to
participate in the My neetings of the Plan Conmmssion or the
Comon Counci | .

On July 6, 1993, the South M| waukee Common Council adopted
resolution nunber 93-30, pertaining only to the Lake Bluff
property, inposing a noratorium on the issuance of any building
pernmits while the Council considered the rezoning request.? The
Pl an Comm ssion then considered the rezoning request at its neeting

of July 12, 1993,

2 At oral argunent before both this Court and the court of

appeal s, counsel for defendant stated that this noratorium was of
questionable legality, although it was counsel's opinion that the
nmor at ori um woul d have been legal if enacted by ordinance. Because
the noratoriumwas never challenged, and is not challenged here, we
will accept it as valid for the purposes of this review.
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On August 5, 1993, the Wsconsin Departnent of |ndustry, Labor
and Human Rel ations issued its conditional approval of Lake Bluff's
pl ans. This approval enabled Lake Bluff to seek a "footing and
foundation" building permt from the Gty and subsequently begin
construction. Lake Bluff submtted an application for the permt
on that sane day. Lake Bluff now proposed construction of two
bui l dings: one a three-story building containing 40 units, and the
other a two-story building containing 16 wunits. The Cdty's
buil ding inspector denied the permt that sane day. The bui | di ng
i nspector wote "per resolution nunber 93-30 [the noratoriuni,
permt is denied" on Lake Bluff's permt application and returned
it to Lake Bluff's representative.

Two days later, in an apparent effort to determ ne whether the
deni al was based solely on the noratorium or on sonme defect inits
pl ans, Lake Bluff wote to Mchael Vesperman, South M| waukee's
bui | di ng i nspector:

Pursuant to our application for a "Footing/Foundation"

permt on Thursday, August 5, 1993, . . . it is the

understanding of this office that the follow ng
additional information will be required:
a. the Gty Engineer . . . wll review the
drawi ngs deposited with your office to "verify
site/buil ding grades"” for conformance,
b. your office wll review the draw ngs
deposited with your office for "conformance to
requi red set backs,"
c. two (2) additional sets of drawings are
required for application, one (1) additional
"State Approved" copy, plus one (1) not
necessarily stanped set,
d. evidence of "D LHR Letter of Approval”
dated August 5, 1993 for each building, copies
of which have been sent directly to your
office by DILHR via the U S. Mil, and

5



No. 94-1155

e. Footing/Foundation permt for the above
captioned project "has been denied" per [the
noratoriun] dated July 6, 1993. Any questions
concerning this matter should be referred to
the Cty Attorneys office, attention M.
Joseph Mur phy.

Should you be in disagreenent with any of the contents
of this letter, please notify this witer via facsimle

. . with a hard copy via US. mail, prior to the close
of business on Monday, August 9, 1993.

The Gty did not formally respond to this letter.® On August 20,
Lake Bluff again wote to the Gty requesting a specific response
to its concerns. On August 24, the Gty Attorney replied to the
August 20 letter, witing, in part:

Pl ease be advised that M. Vesperman has not yet
reviewed the plans presented for the structural aspects
of the property, has not verified the setbacks and
zoni ng conpl i ance and er osi on contr ol nmeasur es
contenplated and the Gty Engineer has not had the
opportunity to check the grading and zoning conpliance.

Furthernmore, the Building Board of Review has not yet
revi ewed the pl ans.

Al so, please be advised that inasnuch as the noratorium
will not allow construction of this project until after
Novenber 4, 1993, neither the Gty Building Inspector
nor the Cty Engineer intends to drop everything else
that they are currently engaged in to process this
application for a building permt. Your application for

8 Athough it is undisputed that the Gty never provided a
witten reply to Lake Bluff's letter, there is some dispute as to
whether the Gty responded to Lake Bluff's inquiries by other
means. The trial court found that the Gty "did not notify Lake
Bluff of any deficiencies in its plans, specifications and
application” and that the Cty only identified the deficiencies
after the comencenent of Lake Bluff's lawsuit on March 10, 1994.
However, the record also shows that the Gty's engineer, M chael
Lenmens, recalled that he contacted Ron Kl aas, a representative of
Lake Bluff, during Septenber or October 1993, and that Lenens
informed Klaas that problens existed with Lake Bluff's proposed
pl ans, including a problemw th the setback requirenent.
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a permt wll sinply have to wait its turn for their
attention like everything else that is comng across
t hei r desk. If there is sone reason that their review

ought to be advanced and expedited, please advise ne.

Lake Bluff did not reply to the Gty Attorney's request to be

advised "if there is sone reason that . . . review ought to be
advanced and expedited.” Instead, the partnership attenpted to
resolve its difficulties through the political process. A Lake

Bl uff general partner wote letters to the Mayor of South M I waukee
on Septenber 24 and Cctober 7, 1993, requesting the cooperation of
the Gty in consideration of the devel opnent plans, and in the
scheduling of a Plan Commssion neeting at which to discuss
alternative solutions® to the dispute.

On Cctober 7, the Common Council of the Gty of South
M| waukee held a public hearing on the rezoning request. @)]
Novenber 2, 1993, the Gty enacted an ordi nance rezoning the Lake
Bluff property from G2 to RA> On March 10, 1994, Lake Bl uff
resubmtted its application for a building permt, and also filed a

conplaint seeking a wit of nmandanus to conpel issuance of the

“ As part of its attenpt at political persuasion in Septenber
Lake Bluff proposed still another plan, for a single three-story
building with 68 units. Lake Bluff never applied for a building
permt for this proposal.

> This ordinance was applicable only to Lake Bl uff's property.

However, the record shows that the Gty also considered rezoning
an adjacent parcel of land from commercial to residential at the
sane tine, but decided agai nst the change when it was inforned that
the parcel, a former site of two large industrial waste pits, would
be subject to an environnental cleanup.
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permt.® The conplaint alleged that Lake Bluff had acquired vested
rights in the G2 zoning of the property prior to the Gty's
enactnent of the change in the zoning, and requested the trial
court to issue a wit of mandanus requiring the Gty to issue Lake
Bluff a building permt.

In its answer to the conplaint, the Gty asserted that Lake
Bluff's plans failed to conply with the requirenents of the former
C-2 zoning and other statutory and administrative provisions.” It
is undi sputed that the plans submtted on August 8, 1993, and March
10, 1994 were for a building too large to conply with the setback

requirements of the G2 zoning on the parcel.® The March 10, 1994

® The proposed building plans were the sane plans subnitted by

Lake Bl uff on August 8, 1993. As already noted, this plan proposed
the construction of two buildings, totalling 56 units.
" The Gty asserted the followi ng instances of nonconpliance
inits answer:
a. set-back requirenents of the zoning code
b. par ki ng requirenents of the Anericans with
Disabilities Act
C. proper connection to existing sewer, water and street
systens for the proper <collection and conveyance of
stormwat er runoff including:
i. a continuous easenent for storm sewer
ii. no easenent had been dedi cated
iii. a portion of the planned storm sewer was
i nproperly sized
iv. fail to provide for a required manhol e
v. failed to provide sufficient inlets and
inlet |eads
d. insufficient detail was provided to determne if the
pl ans required driveway approaches which conformto Gty
st andar ds.

8 The Gty's building inspector testified at his deposition
that city ordinances required a twenty-foot setback on rear yards,
and a fifteen-foot setback on side yards. The building depicted in
Lake Bluff's plans had a five-foot stoop along one side of the

8
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pl ans were al so not in conpliance with the then-existing R A zoning
on the land, which prohibited nmulti-famly housing. During the
course of the litigation, Lake Bluff sent its architect to the
depositions of various Gty officials. The architect determ ned
the details of the zoning and buil ding code violations, and changed
the plans to conform to code by the tinme the case was heard on
April 29, 1994.

The trial court found that "Lake Bluff would suffer

significant and irreparable harmif it is not allowed to proceed

structure. The building inspector further testified:

Q Now, so in order to conply with the setback
requi rements, building one would have to nove
how far north in order to . . . give themthe
stoop that they have asked for on their plan
and conply with the absolute m ninum setback
which is the . . . 15-foot side yard? How far
north does that building have to go?

A In excess of five feet.

Q It has to go five feet just for the 15-foot,
right?

A Correct.

Q And then an additional five foot for the
st oop?

A Correct.

Q And how nmuch roomis there on the north of the
pl an between the north edge of the building
and the lot |ine?

A Ei ght feet two inches.

Q

So this building can't fit on the lot?
A The way it is designed here, no, it can't.

9
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with its planned construction at the Property i medi atel y" and
rendered the foll ow ng concl usions of |aw

Lake Bluff acquired protected vested rights and
interests in the Property by virtue of the expenditures

it made for the purchase price of the Property, the
paynment to WHEDA to reserve the |ow inconme housing tax

credits, t he cost of archi tectural pl ans and
specifications, the survey costs and the costs for the
bluff study, all in reliance upon the zoning 1in

exi stence at the Property at the tine that it purchased
it.

Lake Bluff acquired its vested rights before South
M | waukee's enactnent of the noratorium prohibiting the
i ssuance of building permts at the Property.

South M Ilwaukee's actions in denying Lake Bluff's
application for a building permt were arbitrary,
capricious and invalid.

Because it acquired vested rights in the existing G2
zoning at the property, Lake Bluff is entitled to a Wit
of Mandanmus directing the Building Inspector to issue a
permt allowing it to construct its project at the
Property.

South MIlwaukee is estopped from raising its belated
obj ections to Lake Bluff's plans.

On April 29, 1994, the trial court granted the wit of
mandanus directing the Gty to issue a building permt to Lake
Bluff for its planned devel opnent. The Gty appeal ed.

The court of appeals, in a two-to-one decision, affirmed the

circuit court. See Lake Bluff Housing Partners v Cty of South

M | waukee, 188 Ws. 2d 230, 525 NW2d 59 (C. App. 1994). The
majority of the court of appeals held that the circuit court's
granting of the wit of nandanus had not been an erroneous exercise
of discretion. The mgjority ruled that although Lake Bluff had
never submtted a proposal for a building permt which confornmed to

10
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the zoning and building code requirenents on the property, the
partnership had nonethel ess acquired a vested right in the forner
zoning of the land. According to the majority, Wsconsin case |aw
on vested rights and mandanus allowed the consideration of
equitable factors in determning the existence of two requirenents
of a wit of mandanmus, a clear legal right and a plain duty.
Mandamus is an extraordinary |egal renmedy, available only to
parties that can show that the wit is based on a "clear, specific

legal right which is free from substantial doubt." Collins .

Anerican Famly Mit. Ins. Co., 153 Ws. 2d 477, 483, 451 N W2d 429

(1990) (quoting Eisenberg v. ILHR Dept., 59 Ws. 2d 98, 101, 207

N.wW2d 874 (1973)). A party seeking mandanus nust al so show that
the duty sought to be enforced is positive and plain; that
substantial damage will result if the duty is not performed; and

that no other adequate renedy at |aw exists. State ex rel.

lushewitz v. Personnel Review Bd., 176 Ws. 2d 706, 711, 500 N.wW2ad

634 (1993) (citing Collins, 153 Ws. 2d at 483-84).
This court will uphold a trial court's granting or denying a
wit of mandanus unl ess the judge erroneously exercised discretion.

Mller v. Smth, 100 Ws. 2d 609, 621, 302 N W2d 468 (1981);

State ex rel. Kurkierewicz v. Cannon, 42 Ws. 2d 368, 375-76, 166

N.W2d 255 (1969). A judge's discretion in issuing a wit of
mandamus is erroneously exercised if based on an erroneous

understanding of the |aw State ex rel. Athouse v. Gty of

Madi son, 79 Ws. 2d 97, 106, 255 N W2d 449 (1977).

11
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The trial court in this case granted mandamus in part because
it determned that Lake Bluff had obtained vested rights in its
buil ding project through its various expenditures nmade prior to the
Cty's noratorium The Gty argues that, under Wsconsin law, a
bui l der nust submt an application for a building permt which
conforns to applicable zoning and building code requirenents in
order to obtain vested rights; because Lake Bl uff never submtted a
conform ng application before the change in zoning in the instant
case, it never obtained vested rights and mandanus shoul d not have
been granted in the absence of any clear right.

In the Building Height Cases, 181 Ws. 519, 195 N W 544

(1923), this court established criteria for adjudicating zoning
vested rights cases. The court examned three separate fact
situations, and ruled on the nature of the vested rights, if any,

in each. In the first case, State ex rel. K efisch v. Wsconsin

Tel ephone Co., a builder had designed and obtained building permts

for an addition of five floors to an eight-story building. 1d. at
530-31. The builder had incurred various expenses for materials
and had al ready begun construction, when the Legislature enacted a
restriction on the height of structures which would have forbidden
the building. ld. at 531. The court held that the builder's
"substantial rights had vested" prior to the passage of the
restriction, and the builder could proceed with the construction.
1d. at 532

In the second case, State ex rel. Buchholz v. Hotel Wsconsin

12
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Realty Co., a builder had planned to construct an addition to a

bui I di ng whi ch woul d have violated the height restriction, but had

not incurred any expenses. |d. The builder did not attenpt to
obtain a building permt wuntil after the passage of the height
restriction, at which tinme the permt was denied. |d. The court

held that the builder's rights in the proposed construction had not
vested in that case. 1d. at 533.

In the third case, Atkinson v. Piper, a builder had planned,

prior to the enactnent of the height restriction, a building wwth a
prohi bited height of 115 feet. ld. at 533-34. The buil der had
obtained a building permt and started construction, but the court
noted that the builder had not incurred any expense which would be
lost if the building were to conformto the new height restriction,
and be 100 feet tall instead of 115. Id. at 534. A 4-3 mgjority
held that the builder's rights had nonethel ess vested, and all owed
the construction of the building at its full height of 115 feet.

| d.

Al though the court in the Building Height Cases stressed that

determning whether rights have vested is "for the nost part a
matter of individual opinion,"” id., a common factor in the three
cases there considered was the presence or absence of a building
permt. In the two cases where a permt had been obtained, the
court held that the builder's rights had vested, while in the one
case where a permt had not been applied for, the court found no

vested rights. Fromthe very begi nning of zoning jurisprudence in

13
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this state, then, a building permt has been a central factor in
determning when a builder's rights have vest ed.

This court, in State ex rel. Hunble Q|1 & Ref. Co. v. Whner,

25 Ws. 2d 1, 130 NNW2d 304 (1964), stated: "Cenerally, a building
permt nust be obtained before vested rights arise. O her
jurisdictions have held that construction nust have begun, that
nmerely applying for a permt, commencing a mandanus action, and
even getting a nmandanmus action are insufficient.” ld. at 13
(footnotes omtted). The use of the word "generally" inplies that
receiving a building permt is not an absolute requirenent in the
vested rights anal ysis. In fact, our cases show that a devel oper
must at |east apply for a building permt in order to obtain vested
rights.

I n Rosenberg v. Wiitefish Bay, 199 Ws. 214, 215, 225 NW 838

(1929), a builder had obtained a change in zoning on a parcel of
land to allow construction of an apartnent building. The builder
then incurred various expenses and prepared plans for the proposed
construction. Id. at 216. Fifteen nmonths after the change in
zoning, the builder applied for a building permt. The
muni ci pality denied the application, informng the builder that it
wished to build a park on the parcel of [and. Id. The
municipality in Rosenberg apparently never alleged that the
builder's application did not conform to the requirenents of the

zoning or building code. The nunicipality then passed a new zoni ng

ordi nance which forbade the builder's proposed construction. 1d.

14
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This court noted that the builder, like the builder in the third of

t he Buil ding Hei ght Cases, had incurred expenses in the preparation

of building plans. 1d. at 217. The court held that the builder's
substantial rights had vested before the passing of the ordi nance,
and that the ordinance could not prevent the construction of the
proposed buildings. Id.

In the instant case, as in Rosenberg, the builder had applied
for, but not received, a building permt; Rosenberg would thus
appear to support Lake Bluff's position that sinply applying for a
permt is sufficient to allow rights to vest. However, our cases
also state that the application for a building permt nust be in
conformance with all zoning and building code requirenents. In

State ex rel. Schroedel v. Pagels, 257 Ws. 376, 378, 43 N.W2d 349

(1950), a builder planned to construct an apartnment building on a
parcel of land zoned for such use. After discussing his plans with
muni ci pal officials, the builder was inforned of new garage
requirenents for apartnents, and changed the plans to conply wth
the requirenents. The builder then learned that the nunicipality
planned to rezone the parcel of land; the builder pronptly
submtted an application for a building permt, "together wth
conplete plans and specifications which had been approved by the
Wsconsin industrial commssion as conformng to the state code."

Id. at 378-79. The nunicipality denied the request because of its
plans to change the zoning on the parcel, and because it clainmed

that the builder's plans did not conply wth certain |ocal

15
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requirenents for a sewer connection. 1d. at 379. The trial court,
however, specifically found that the plans did conply with the
local requirenents and would "call for the erection of apartnent
bui I di ngs which would be valid and | awful under the zoning | ans" as
they existed at the tine of the filing of the plans. [d. at 380,
382. This court held that the builder's rights in the construction
project had vested. 1d. at 382.

Requiring strict and conplete conformance wth applicable
zoning and building code requirenents is in line with the genera
rul e:

In order for the applicant [for mandanus] to have a
right to have the sought after act or action perforned,
strict and conplete conpliance with all necessary and
applicable provisions of the relevant ordinance is
requir ed. Lack of conpliance with conditions precedent
not only has the effect of precluding a clear |egal duty
on the part of the admnistrative officer or body, it
deprives such officer or body of the power to perform
t he act.

4 Edward H Ziegler, Jr., Rathkopf's The Law of Zoni ng and Pl anni ng

8§ 44.04[1], at 44-14 to 44-15 (4th ed. 1956 & Supp. 1994)
(footnotes omtted); see also Eugene MQillin, Muni ci pal

Corporations 8 25.157, at 703 (3d ed. 1991) ("No rights may vest

where either the application submtted or the permt issued fails
to conformto the existing zoning or building regulations.").
Requiring an application for a building permt which conforns
to applicable zoning or building code requirenments in order to show
a clear legal right also serves the goals of the vested rights

doctrine. The theory behind the vested rights doctrine is that a

16
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builder is proceeding on the basis of a reasonabl e expectation.

See State ex rel. Cties Serv. Gl Co. v. Board of Appeals, 21

Ws. 2d 516, 528-29, 124 N.W2d 809 (1963); MQillin, supra, §
25.157, at 701 ("[The vested rights] doctrine is also applicable to
an applicant for a permt who acted in reliance on the ordi nance as
it existed at the tinme of his or her application for a permt.").
Vested rights should only be obtained on the basis of strict and
conplete conpliance with zoning and building code requirenents,
because a builder's proceeding in violation of applicable
requirements i s not reasonable.

In this case, it is undisputed that Lake Bl uff never submtted
an application for a building permt which conplied wth either the
new single-famly zoning or with the former G2 zoning. The record
denonstrates that the plans submtted pursuant to Lake Bluff's
applications for a building permt on August 8, 1993, and March 10,
1994 were, at least, not in conpliance wth the set-back
requirenments of the G2 zoning. In fact, the plans proposed a
building too large for the zoning on the lot. The trial court, in
its findings of fact, acknowl edged that the plans as first
submtted were nonconformng by finding that "[s]ince the start of
this lawsuit, Lake Bluff has changed its plans to correct the
deficiencies belatedly identified by South MIlwaukee in Lake
Bluff's permt application.” O course, the plans submtted by
Lake Bluff on Mirch 10, 1994, also did not conply wth the

residential zoning then in effect on the parcel of |and, because

17
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they proposed a multi-famly apartnent conpl ex.

Lake Bluff argues that, in the words of the court of appeals
majority in the instant case, "conceptually, vested rights can be
separated from zoning conpliance.” Lake Bluff, 188 Ws. 2d at 250.

However, neither Lake Bluff nor the court of appeals mgjority cite
a single Wsconsin case in which a court found that a builder's
rights had vested when the builder had not submtted an application
for a building permt which conforned to code. In fact, the line

of vested rights cases, including the Building Height Cases,

Rosenber g, and Schroedel, holds exactly the opposite.
Lake Bluff contends that State ex rel. Hunble G| & Refining

Co. v. Wahner, 25 Ws. 2d 1, 130 N W2d 304 (1964), supports the

general proposition that a property owner's nonconpliance may not
be fatal to a mandanmus claim A Dbuilder, Hunble, sought to
construct a gas station. According to local zoning requirenents
the construction of such stations was not permtted on the land in
question, but the stations could be constructed with the approva
of the town board of appeals. Ild. at 3-4. Hunbl e nade severa
attenpts at securing a permt, but each tine the town refused the
request w thout explanation. 1d. at 3, 5  Hunble then filed suit
against the town; shortly afterwards, the town changed its zoning
requirements on the land in question, forbidding the construction
of gas stations. 1d. at 6.

This court first determned that the original zoning was

invalid for failing to provide proper standards to guide the town

18
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board of appeals in ruling on petitions. 1d. at 11. In addition
the court held that the builder's rights had not vested. 1d. at
12-13. The court distinguished Schroedel on the grounds that
Hunbl e's applications for building permts never proposed a use
which was all owed under the existing zoning—as already noted, gas
stations could only be constructed on the land with the approval of
the town board of appeals. 1d. The court concl uded:

Al though since its first petition . . . Hunble had
obtained an option on the subject property, had
exercised the option, and had gone to considerable
expense in developing plans for the devel opnment of the
site, Hunble had no vested rights as of the tinme when
t he new ordi nance was passed by the town board.

Id. at 13. By denying vested rights to a builder who submtted an
application for a building permt that did not propose a permtted
use under existing zoning, Hunble is squarely in line with the
general rule in Wsconsin: in order for a developer's rights to
vest, the developer nust submt an application for a building
permt which conforns to the zoning or building code requirenents
in effect at the time of the application.

Utimately, the court in Hunble concluded that Hunble's wit

of mandanmus shoul d be granted, because the original ordi nance was
def ecti ve:

Since this court has concluded that the portion of
the ordinance permtting filling stations but requiring
board approval of each permt is invalid as to this
attenpted delegation of authority to the board, Hunble
had a clear legal right to the issuance of the requested
permt and the appellant building inspector had a

positive and plain duty to issue the permt. Under the
circunstances Hunble was clearly entitled to the wit of
mandanus.
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Hunble, 25 Ws. 2d at 16. The reason for this holding is clear:
but for the invalid portion of the nunicipality's original
ordi nance, Hunble's applications would have been conformng. As a
result, Hunble had a clear legal right to a permt.

Thus, Hunble does not stand for the proposition, advanced by

the majority of the court of appeals, that a court may enploy
equi table considerations in determning the existence of a "clear

legal right" in an action for a wit of mandanus. See Lake Bl uff,

188 Ws. 2d at 254. The court in Hunble did not apply equity to

supply or create a clear legal right; it only l|looked to the
equities for the Ilimted purpose of determning that the
muni ci pality's second zoni ng ordi nance, as anended after the filing
of the lawsuit in order to prohibit Hunble's requested use, could
not bar the builder's right to a permt. Hunble, 25 Ws. 2d at 13-
15. Simlarly, in Schroedel, the court only |ooked to equitable
considerations in discussing the nature of the nmunicipality's

change in the zoning ordi nance, after having found that the builder

had submtted a plan conformng to the forner requirenents and thus

had a clear right to a permt. See Schroedel, 257 Ws. 2d at 383-

84. This result isinline with the criteria for mandanus found in

Neu v. Voege, 96 Ws. 489, 492-93, 71 N W 880 (1897):

To be sure, the granting or refusing of a wit of
mandanus s sonmewhat discretionary, but when the
application therefor is nmade by a person to enforce a
clear legal right; the duty sought to be enforced is
positive and plain; the applicant for the wit shows
that he will be substantially damaged by nonperfornmance
of such duty; and there is not other adequate specific
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| egal renmedy for the threatened injury, and no |aches on
the part of such applicant, and no special reasons exist
rendering a resort on his part to the renedy, under the
circunstances, inequitable, to refuse to issue the wit
constitutes an abuse of judicial discretion.

As the court of appeals noted in Keane v. St. Francis Hospital, 186

Ws. 2d 637, 647, 522 NW2d 517 (C. App. 1994): "The thene
t hr oughout the caselaw is that the four criteria preceding the "and

no clauses establish the legal prerequisites that nust be
satisfied before a trial court can grant the wit, while the "and

no' clauses then carry the trial court to additional discretionary,

equi table considerations.” The existence of a clear legal right,
then, is not to be determned through the use of equitable
princi pl es.

Lake Bluff contends that equitable considerations should
require this court to nullify the Gty's change in the zoning
ordi nance, as did the court in Hunble. However, the anmendnent to
the ordinance in Hunble occurred after the builder had filed suit
agai nst the town. The court noted that allow ng the anendnent
"woul d be tantanmount to approving the proposition that every tine a
party canme close to successfully challenging a town and its zoning
board on its zoning actions, his gains could be |egislated away by
the enactnent of an anmendnent to the ordinance." 1d. This concern
is not present in the instant case, because here the ordi nance was
changed before the filing of the suit, not after. The equities in
the present situation do not require us to provide the renmedy given

in Huinble. In addition, there is nothing in the G2 ordinance that
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isinvalid, as there was in the ordi nance i n Hunbl e.

Lake Bluff also notes that the town in Hunble raised

nonconpliance with building requirenments as an argunent against
granting mandanus, but this court ruled that the town had waived
any nonconpliance by first raising the argunent on appeal and by
failing to give a reason for the denial of Hunble's application for
a permt on three separate occasions. ld. at 16. The issue of
zoning conpliance in the present matter is distinguishable from
Hunble. First, the Gty did not raise Lake Bluff's nonconpliance
for the first time on appeal, but rather imediately, in its answer
to the conplaint. Second, the CGty, unlike the nunicipality in
Hunbl e, did provide reasons for the denial of the permt. The Gty
first infornmed Lake Bluff that its permt was deni ed because of the
moratorium As already noted, the legality of this noratorium has
not been questioned, and we consider it as valid for purposes of
this appeal . South MIwaukee's Gty Attorney also informed Lake
Bluff by letter that the noratorium was del aying the review of the
pl ans, and that Lake Bluff should informthe Gty if it wanted the
review of the plans to be expedited. But Lake Bluff ignored this
request, and chose instead to contact |ocal officials, and propose
alternative plans, in an attenpt to avoid a change in zoning.

Third, as Judge Fine noted in his dissent to the court of appeals
opinion in the instant case, even if the Gty had issued the
requested building permt, that permt could not have authorized

Lake Bluff to develop its property in conformty wth the
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application filed August 5th, because a building permt grants no
right to an unlawful use. Lake Bluff, 188 Ws. 2d at 255-56 (Fine,
J., dissenting) (citing Jelinski v. Eggers, 34 Ws. 2d 85, 93, 148

N.wW2d 750 (1967)). In Hunble the town only alleged a failure to
conply with "formal filing requirenents,” and the court noted "[n]o
evi dence was produced by the town to show that any vital docunents

had not been filed." Hunble, 25 Ws. 2d at 16. The seriousness of

the nonconpliance in the present case is of a greater nmagnitude,
and not nmerely alleged but clearly denonstrated in the record. For
t hese reasons, we conclude the Cty did not waive Lake Bluff's non-
conpl i ance.

Lake Bluff also cites State ex rel. Lake Drive Baptist Church

v. Village of Bayside Bd. of Trustees, 12 Ws. 2d 585, 108 N W2d

288 (1961), for the proposition that the presence or absence of a
building permt is not crucial to the determnation of vested

rights. Lake Bluff notes that, although the Lake Drive Bapti st

court did not find any vested rights on the part of the builder,
the court's discussion of the vested rights issue nentioned only
t he absence of any significant expenses on the part of the builder,

not the absence of a building permt. However, in Lake Drive

Baptist, as in Schroedel, the trial court nmade a specific finding
that the plans conformed to local building codes: "The [trial]
court found that there is no issue between the parties concerning
the adequacy of the proposed building according to the

plans . . . , structurally, architecturally, or otherw se.
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The plans and specifications conply wth |ocal building-code

requirenents and state law" Lake Drive Baptist, 12 Ws. 2d at

592-93. The issue of conpliance was not before the Lake Drive

Baptist court, and the case therefore provides no support for Lake

Bluff's contentions. In any event, three years after the Lake

Drive Baptist case, the Hunble court determned that a buil der who

had incurred substantial expenses still had no vested rights
because of the lack of a building permt. Hunble, 25 Ws. 2d at

13. The Lake Drive Baptist case does not deviate fromthe general

pattern of requiring at |east an application for a building permt
which conplies with applicable building codes in order for rights
to vest.

From our examnation of relevant law, it is clear that Lake
Bluff obtained no vested rights, because it never submtted an
application for a building permt conformng to the zoning and
building code requirenents in effect at the tine of the
application. Qur cases have consistently held that no rights vest
in such an instance. Lake Bluff did not possess the "clear,
specific legal right which is free from substantial doubt" that is

required in an action for nandanus. Collins v. Anmerican Famly

Mit. Ins. Co., 153 Ws. 2d 477, 483, 451 N.W2d 429 (1990) (quoting

Ei senberg v. ILHR Dept., 59 Ws. 2d 98, 101, 207 N W2d 874

(1973)).
W conclude that the trial court nmade its determ nation that

mandanus could lie based on an erroneous understanding of the |aw
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Because a discretionary determnation nust be based on a correct

understandi ng of the |law, see Althouse, 79 Ws. 2d at 106, we hold

that the trial judge's granting of nmandanmus was an erroneous

exerci se of discretion.
By the Court.—Fhe decision of the court of appeals is
reversed, and the cause renanded to the <circuit court wth

instructions to quash the wit.
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